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HONORABLE ALBERT VANN, CHAIRMAN

The National Black Caucus of State Legislators (NBCSL) is a non-
profit organization headquartered in Washington D.C. dedicated to
the development and promotion of educational, research and training
programs designed to enhance the effectiveness of African American
state officials as they consider legislation and issues of public
policy that impact directly or indirectly on the constituents of
their respective states. Founded in 1977 by 90 African-American
state legislators at a meeting in Nashville, Tennessee, today the
National Black Caucus of State Legislators (NBCSL) represents 450
members in 42 states and the U.3. Virgin Islands.

The founders recognized in the seventies that state government
would eventually reestablish its critical role in democratic
governance. The Telecommunicationsg Act of 1996 has altered
dramatically the federal/state landscape, and NBCSL is uniquely
poised to provide guidance on the redrafting of state policy and
oversight in telecommunications, which will effectively represent
many of the constituents that the new universal service paradigm

will address.



As Chairman of the Telecommunications and Energy committee of
NBCSL, I am charged with the responsibility to assist the
membership in the development of an appropriate role for
participation as African-American state legislators and/or
commissioners in:

--helping to define the overall state responsibilities and
areas of cooperation with the Federal Government

--adviging the most effective policy for the Federal Universal
Service design

--formulating an effective and comprehensive cooperative role
for state universal service policies in our respective states

My ability to carry out my function for NBCSL ig enhanced by
my position as Chairman of the Standing committee on Corporations,
Authorities and Commissionsg in the New York State Assembly. In
that forum, I work in partnership with the Legislature, the
Executive branch and our Public Service Commigsion in fashioning an
effective policy that serves the citizens of New York State.

NBCSL believes that there must be an informed collective
voice representing African-Americans whose communities must be
included in the deployment of and access to advanced
telecommunicationsg services. Thig is the only way that the gpirit
of a forward looking 21st century American public will be realized.

INSURING A ROBUST STATE FORUM

NBCSL welcomes the language under section 254 (f) of the Act
that clearly states:

A State may adopt any measure with respect to wuniversal
service that is not inconsistent with the Commission’s rules.
This subsection also requires all providers of intrastate
telecommunications to contribute to universal service within
a State in an equitable and non-discriminatory manner, as
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determined by the state(emphasis added). A State may adopt
additional requirements with respect to universal service in
that State, so long as those additional requirements do not
rely upon or burden Federal universal support mechanisms.

State legislative oversight and direction will be a critical
element in the reworking of the federal/state telecommunications
compact. In passing the ’'96 Act, Congress has charted new
direction for the nation and signaled its continuing oversight of
the process through its monitoring of the commission’s
interpretation of the Act. State legislators will play a parallel
role in providing similar direction at the state level.

NBCSL sees a number of areas where critical oversight by
informed elected officials will help realize the goals intended
by the Act. The Telecommunicationg Act intends to foster full
competition and encourages states to be responsive in this regard.
States must exercige jurisdiction over the critical process of
establishing local interconnection. States are to supervise the
progress of the federally required negotiations between incumbent
telcos and their competitors to set interconnection rates, and
states retain the authority to arbitrate differences upon request.
However, the Act also states:

If a State commission fails to act to carry out its

responsibility under this section in any proceeding or other

matter under this section, then the Commission shall issue an
order preempting the State commissions’s jurisdiction of that
proceeding or matter within 90 days after being notified or

(taking mnotice) of such failure, and shall assume the

responsibility of the State commission under this section
with respect to the proceeding or matter and act for the State

‘telco act 96 Universal Service,conference agreement pg. 132
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Commission.

NBCSL believes that state elected officials should exercise
the same vigilance over this process at the state level that
Congress 1s currently exercising over the FCC. In that regard
serious consideration must be given to assuring effective
notification prior to any federal decision to preempt state
regulators. Notification must be given to the Governor,
legislative leaders and chairs of state regulatory oversight
committees of any impending failure of state commisgssions to comply
with interconnection arbitration time limits set by the Act. Each
state should be required to submit a service list to the commission
to be used to effect notification. At minimum, a uniform national
policy of competition requires such a mechanism to insure that
state commissions who adhere to the slower monopoly style process
may be encouraged to accelerate the regulatory process to achieve
desired change. The state legislature is the appropriate and
effective forum to direct compliance with federally mandated
guidelines. The Joint Board should put gpecial emphasis on
insuring that state elected officials fully participate in the
process.

PRIORITIES THE BOARD SHOULD CONSIDER IN ITS WORK

NBCSL wishes to focug on the following:

Access in Rural and High Cost Areas.--Consumers in all
regions of the Nation, including low-income consumers and
those in rural, insular, and high cost areas, should have
access to telecommunications and information services,

Telecpm Act sec. 252 (e) (5)



including interexchange services, that are reasonably

comparable to those services provided in urban areas and

that are reasonably comparable to rates charged for similar
services in urban areas.’

NBCSL is concerned that the access and rate provisions for
determining the platform for universal service support are based on
insuring that rural and high cost areas are comparable to a
monolithic urban area, replete with opportunity to deploy and
utilize advanced telecommunications services with ease. We
strongly urge the Joint Board to consider that certain
urban communities are "high cost" areas under the current
definition. The consideration of universal service in a
competitive environment must take into account areas where the
market will not go. The fact that private decisionmakers will not
build advanced capability in urban neighborhoods is a result cf
their belief that there will not be a satisfactory return on their
investment. This is most certainly "high cost" under the federal
definition. It is well known that Manhattan has very little
broadband infrastructure above 59th st., however, under the Act’s
definition, above 59th st. would not be considered a high cost
area. In my own district, Brooklyn’s Bedford Stuyvasant, until
last year the central office switches had not been upgraded since
1963. It would be an unfortunate irony if wealthy distant
communities were subsidized and low income residents in urban
communities were neglected.

In determining the effective use of universal service

*254 (b) (3) Telecom Act 1995
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mechanisms in a competitive environment, a procedure to identify
market failure would be a more precise tool to insure that subsidy
support is utilized where needed.® The New York State Public
Service Commission in its incentive settlement proceedings
correctly considered monitoring poor service quality in "hot spots"
throughout New York State as a pricrity in evaluating NYNEX's
performance during the life of the final incentive agreement.’
NBCSL believes that the Joint Board should make clear that high
cost, rural areas and low income communities in urban areas are not
mutually exclusive groups, but have common needs that can be
addressed by the new Federal universal service standards. Such a
determination will insure that funds will be properly allocated to
areas with the least access to advanced services, capacity and
likelihood of being addressed by unregulated competition.

HOW FEDERAL UNIVERSAL SERVICE PROVISIONS CAN BE MAXIMIZED TO
BENEFIT THE DISADVANTAGED AND MINORITIES

In the Notice of Proposed Rulemaking the Commission in

referencing our previously discussed section on Access in Rural and

¢ Market -driven competition will not bring new
telecommunications services to everyone in the state at the same
time. This can adversely affect the citizens and communities left
behind. . . New York's policies to foster competition must reflect
a continuing commitment to basic universal service, including an
expanding definition of such service as new services become
essential to participation in the social and economic mainstream.
Connecting to the Future--The Report of the New York State
Telecommunications Exchange--December, 1993 pg. 22

®Case 92-C-0665, Opinion #95-13, Opinion and Order concerning
performance regulatory plan (issued August 16, 1995) New York State
Public Service Commission



High Cost Areas, ° states:

We recognize, however, that the range of services is not
likely to be identical for all urban areas, and may, as a
practical matter, vary according to the demographic
characteristics of consumers located in a given urban area.
We seek comment on how best to incorporate that variation in
our usge of urban area service as a benchmark for comparative

purposes. '

NBCSL strongly encourages the Joint Board to establish
intraurban benchmarks for comparative purposes in order to
gimultaneously address market failure in high cost (ie. distance),
rural and underserved urban areas through Federal universal service

designs. We note that the Joint Explanatory Statement added

insular areas and low income consumers to section 254 (b) (3) in
conference.® One of the critical objectives of the new
telecommunications environment is to insure universal access to
advanced services. The issue of access for the urban disadvantaged
and minorities has been a longstanding and inadequately addressed
aspect of the social policy discussions around telecommunications.
The fact that the issue of access for low income persons had to be
added in conference is a cause for concern to NBCSL (we also note
that our members from the Virgin Islands will be paying close
attention to the discussions of advanced services for insular
territories, as will my Puerto Rican colleagues in the New York

State Assembly) .

° Id. sec. 254 (b) (3).

’ Notice of Proposed Rulemaking and Order Establishing Joint
Board--March 8, 1996 pg.6

® 3. Conference Report #104-230, 104th Congress., 2nd Sess.
131 (1996).



NBCSL is pleased that the Commission recognized that services
that may be included among the services to consumers in rural,
insular and high-cost areas should also be services supported by
Federal universal service support mechanisms for delivery to low-
income consumers.’ In addition, the Commission calls for comment
on the potential designation of additional services for low income
users.! Included in the Commission’s list for discussion are:

--Free Access to Telephone Service Information

--Toll Limitation Services

--Reduced Service Deposit

--Services Other Than Conventional Residential Services

--Other Services For Low-Income Subscribers.'!

NBCSL wishes to recognize the long overdue discussion that
needs to take place regarding the lack of universal service to low
income residents in the current paradigm of common carriage
regulation. In a study conducted by the Office of
Telecommunications and Energy in New York City, my own district in
Bedford Stuyvasant had 28% of the residences without telephone
service.' Although the State of New York has its own Lifeline

program, ™ over 75% of the citizens eligible for that program were

not being reached. 1In the settlement agreement that led to

° Notice Joint Board Part III B. 1, Part III C. 1
YTd. Notice Part III. C.1
1 I1d. Part III. C.1 para 51, 54, 56, 57, 58

? New York City Household Telephone Penetration Study; A
Report on the Status of Universal Telephone Service in New York
City’s Neighborhoods (Nov 1993; City of New York Dept. of
Telecommunications & Energy

¥ Case 90-C-0191 Order modifying Lifeline Program (issued
July 27, 1992) New York State Public Service Commission
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incentive based regulation in New York State, I was able to secure
agreement from NYNEX to aggressively promote the Lifeline program
in advertising, customer service and on service vehicles.

NBCSL is aware of the long term advocacy of providing better
customer service to low income residents. Those advocacy
organizations will have the best perspective on details and pricing
mechanisms that will encourage and support the comprehensive look
at low income service that the Commission seems prepared to
address. NBCSL would like to go on record that while it is our
expectation that traditional narrow band services finally be
addressed for low income residents, we also are keeping in mind
that the primary purpose of the Joint Federal/State board is to
design the next generation of Federal Universal Service mechanisms
that will support an even deployment and access to advanced
telecommunications services to all communities, including low
income communities.

HOW FEDERAL UNIVERSAL SERVICE PROVISIONS CAN BE STRUCTURED TO

STIMULATE STATE UNIVERSAL SERVICE DECISTONMAKING AND LEVERAGE
COOPERATIVE QOPPORTUNITY

The primary mandate to the Joint Board is made clear in
section 254 (c) (1) :

(1) In General.--Universal service is an evolving level of
telecommunications services that the Commission shall
establish periodically under this section, taking into
account advances in telecommunications and information
technologies and services. The Joint Board in recommending,
and the Commission in establishing, the definition of services
that are supported by Federal universal service support
mechanisms shall consider the extent to which such
telecommunications services--

(A) are essential to education, public health, or public
safety;
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(B) have, through the operation of market choices by
customers, been subscribed to by a substantial majority of

residential customers;
(C) are being deployed in public telecommunications

networks by telecommunications carriers; and
(D) are consistent with the public interest, convenience,

and necessity.
(3) Special Services--In addition to the services included in

the definition of universal service under paragraph (1), the

Commission may designate additional services for such support

mechanisms for schools, libraries, and health care providers

for the purposes of subsection (h)!*

NBCSL believes the priority of universal service in a
competitive environment is to solve the issue of societal
interconnectivity to a basic menu of evolving advanced
telecommunications technology enjoying widespread use. The
Commission should establish guidelines for identifying market
failure as well as propose technologically neutral solutions that
provide specific remedies. Such a needs based scenario will insure
that the mandate to serve high cost, rural, insular and low income
areas will be met. The Commission through its designation of
essential carriers and support for infrastructure to public
institutions should view that support as the establishment of a
primary point of presence. Such a universal service approach would
not subsidize public infrastructure or aggregated public services
where residential market penetration is at or above average
national, regional or statewide penetration rates. This will
insure that funds will be properly allocated to areas with the

least access to advanced services, capacity and likelihood of being

addressed by unregulated competition. Public institutions and

M Telecom Act 1996, sec. 254 (c) (1), (3)
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community organizations will then become the primary source of
access to advanced services in those locations.

NRCSL asserts that a needs based Federal universal service
policy allows the state to address market failure through its own
development of universal service policy. As mentioned, the New
York State Public Service Commission, in itg incentive proceeding
identified poor service areas that must be addressed by NYNEX in
order to continue to qualify for relaxed rate regulation.'® The
PSC’s service quality guidelines address hot spots of poor service,
or in future deliberations, lack of advanced infrastructure. In
New York State, the State Education Department has proposed the

Omnibug Technology in Education Act of 1996.'" The bill provides

for a comprehensive plan to upgrade the infrastructure and
networking capability for K-12 schools, Higher Education and
Libraries. It alsc goes a step further by including cultural and
community service organizations as part of eligible recipients.
Most importantly, it calls for a redirection of human resource
funds toward training teachers to maximize instruction and learning
in an interactive content environment. It is an example of a state
utilizing its traditional spending capability, whether bonding
authority or redirecting traditional spending in human resource
allocation or aggregating current information technology spending

for more modern use and cost savings.

“Case 92-C-0665, Opinion #95-13, Opinion and Order concerning
performance regulatory plan (issued August 16, 1995) New York State
Public Service Commission

'* known as HP-12, not as yet introduced
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A needs based Federal universal service plan can compliment a
comprehensive state initiative by insuring that support is given to
public institutions who are the last resort for access
opportunities in advanced telecommunications services, and/or serve
as the initial point of presence for technologically neutral
broadband infrastructure. This complimentary profile can also
stimulate regulatory solutions on the state level with regards to
universal service. The needs based formula assures that there 1is
indeed a private market concept for business, residential and
public sector use of advanced telecommunications use and that both
Federal and State universal service formulas will truly be targeted
to insure societal interconnectivity.

NBCSL recognizes that not all states will be as comprehensive
or prompt in their respongibilities in telecommunications social
policy. We note that private sector competitive providers have an
appeal to the FCC for swift resolution of interconnection igsues.
NBCSL proposes that there should be an equally expeditious appeals
process and time limits for the failure to provide initial and
escalating minimum federal universal service standards by state
regulators, legislators or Governors who have been properly
notified of their delinquency. Upon such assumption of
responsibility, the Commigsion can determine public sector and

eligible carrier solutions on a needs basis first.
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